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ABLPG and the geosciences play a key and crucial role in 
water resources investigations (hydrogeology, geomorphology, 
hydrology) and are intimately associated with the “rocks and 
water” of our great State. Indeed, PGs are stakeholders in 
the Alabama water policy spectrum. 



Interpreting Alabama’s Groundwater Law 
and Policy…Come On, Jump In! 



We’re All Mad Here in Groundwater Land…  

 



Except the Lawyers, of Course, Who are 
Whistling Past the Graveyard! 



Courtesy USGS 



Policy in Action: Why? 



Policy in Action: Why? 



Alabama Mississippi 

              Tennessee 

Georgia 

All of our sister states 
have a water plan. 
 

? 

     Florida 



Water 
Planning in 
Georgia:  
12+ Years 



WHAT IS THE AWAWG? 

A group of six state agencies with significant roles in water resources 
evaluation, management, and regulation tasked by Governor Bentley to meet 
and propose a state water management action plan.  

Geological Survey of Alabama 

Alabama Department of Conservation 
and Natural Resources 

Alabama Department of Environmental 
Management 

Alabama Office of Water Resources 

Alabama Department of Agriculture 
and Industries 

Office of the State 
Climatologist 



AWAWG Report Containing Policy Options and 
Recommendations Delivered to Governor’s Office on 

December 1, 2013 

 



Governor Bentley Released the AWAWG 
Report on April 17, 2014 



AWAWG Groundwater Issue Paper 

• Policy options and 
recommendations 

• Statewide 
Groundwater 
Assessment 
Program-Geological 
Survey of Alabama 

 



The “Drivers” of Water Policy in Alabama 
• It is clear that water will be the natural resources, science, engineering, 

and policy issue of the 21st century. 
• The habits of a profligate past are colliding with ecological and economic 

limits (recurring drought, megaregions, and tri-state “water wars’).  
• Overarching institutional framework and legal regime that treats water as 

a limitless resource East of the Mississippi River-myth of abundance is 
firmly entrenched and leading to “contested waterscapes.”   

• Water flows uphill toward money. 
• You pay for water projects with someone else’s money. 

 



Drought 

 

The historically low river levels of 2005-2007 have demonstrated that 
the Southeastern United States is vulnerable to water shortages 
resulting from extended drought, overuse, and water policies and 
water management plans that are not adequate to accommodate 
future levels of population growth.  



USGS: Urban Areas in the Southeastern U.S.  
Will Double in Size By 2060-Where Will We Get the 

Water?  



Increase in Water Wars Among States Expected 

On March 30, 2016, at the 
American Bar Association, 
Section of Environment, 
Energy, and Resources’ 34th 
Water Law Conference, in 
Austin, TX, the Nation’s leading 
environmental lawyer, DOJ 
Assistant Attorney General for 
Environment and Natural 
Resources, John Cruden, stated 
that SCOTUS is seeing an 
unprecedented number of 
original jurisdiction cases and 
that trend is likely to continue! 



 
Tri-State Water Wars 



  Tennessee River  



The Georgia-Tennessee Line 

  “The Tennessee 
Valley Authority 
must approve 
interbasin water 
transfer[s] that 
take water out of 
the Tennessee 
River watershed.” 



Looming Concern over Tombigbee River in Mississippi and Alabama 
(Consider Mississippi Continues to Battle with Memphis over 

Groundwater in MS v. TN , -S. Ct.-, 2014 WL 5449619 (June 6, 2014) 

 



Mississippi v. Tennessee 

Two Southern 
states are locked 
in a dispute in the 
Supreme Court of 
the United States 
over a shared 
aquifer. 



MS v. TN , -S. Ct.-, 2014 WL 5449619 (June 
6, 2014): How Did the Case Get Here? 

• Mississippi sued in 2005 arguing that Memphis was unlawfully diverting 
Mississippi water resulting in damages of $1 billion. Trial court dismissed 
ruling that Memphis sands aquifer was interstate resource subject to 
equitable apportionment by SCOTUS (Hood v. City of Memphis, Tenn., 570 
F.3d 625 (2009)). 

• In 2009, U.S. Court of Appeals for the 5th Circuit agreed and upheld 
dismissal (Hood, 570 F.3d at 630. n. 5). 

• In 2010, SCOTUS denied Mississippi’s appeal of the 5th Circuit decision and 
its request to file an original action before the Court citing two cases 
involving equitable apportionment of interstate water resources suggesting 
that this may be the applicable doctrine. Motion for leave was dismissed 
without prejudice opening the door for Mississippi to refile, which it did in 
June 2014. 

• MS v. TN is now before the SCOTUS. A Special Master, Honorable Eugene E. 
Siler, Jr., of London, Kentucky, was appointed on November 10, 2015. 

• This controversy will be a landmark decision as it relates to aquifers and 
groundwater. Current case law suggests that equitable apportionment 
would apply. 



 





More Often Than Not, Water Law Ignores Interconnectivity 





Regional and Intrastate Collaboration and Cooperation on 
Water Resources Science, Policy, and Law 



Research on National Water Policy Issues 



The National Water Center 

 

NOAA, USGS, USACOE, FEMA, and UCAR: 
Integrated Water Resources Science and Services 
(IWRSS)-a cross-cutting, multidisciplinary systems 
approach to addressing complex water problems 

collaboratively 



National Water Center-The Link: Data-Driven 
Policy Making 

 



  



“Approximately 40 percent of public water supplies in the state originate 
from about 20 major aquifers.” Marlon Cook, Geological Survey of 

Alabama, Statewide Groundwater Assessment Program 



A Division of ADECA
The Office of Water Resources
OWR

Consists of science 
and engineering 
activities related to 
improving the 
understanding of 
Alabama water 
resources and their 
uses  

 

Technical Track 
 



A Division of ADECA
The Office of Water Resources
OWR

Water Withdrawal 
Sources 

 60% of the population lives 
above the Fall Line  

 Surface water is used by a 
margin of 4 to 1 compared 
to groundwater above the 
fall line 

 Groundwater is the 
predominant source in the 
Coastal Plain  

~60% of the 
population 

~80% 
surface 
water 

~60% 
ground water 

Fall  
Line 



 
 

Alabama Water Law: Traditional Riparian Rights (Surface 
Water) and Reasonable Use (Groundwater) = Insecurity, 

Uncertainty, and Lack of Predictability 

 



 
Groundwater Law in the U.S. (State v. Michels 

Pipeline Construction, Inc., 217 N.W.2d 339 
(Wis. 1974) 

 
• Five different legal regimes, no logical 

connection to surface water law. 
1. Absolute Ownership or Rule of Capture 
2. American Reasonable Use 
3. Correlative Rights 
4. Restatement Reasonable Use 
5. Prior Appropriation 
 



 Surface Water Doctrine and Groundwater 
Doctrine Not Necessarily Connected 

• Alabama has riparian doctrine for surface water 
and American reasonable use rule for 
groundwater 

• California has prior appropriation for surface 
water and correlative rights for groundwater 

• New Mexico treats both with prior appropriation 



Alabama Law Brief 
 

Surface Water 
“[E]very riparian proprietor has an equal right to have the stream flow 
through his lands in its natural state, without material diminution in 
quantity or alteration in quality.”   
 
This rule is qualified by the limitation  that each of said proprietors are 
entitled to a reasonable use of the water for domestic, agricultural, and 
manufacturing purposes. Crommelin v. Fain, 403 So. 2d 177, 184 (Ala. 
1981) 
 
Non-Riparian owners “may not consume water from such watercourses.” 
Alabama AG Opinion 2000-226, p. 4, August 31, 2000 

 

Groundwater 
“[U]se [of groundwater resources] must be limited to purposes incident 
to the beneficial enjoyment of the land from which they are obtained.” 
 

However, a property may not concentrate such waters and convey them 
off his land if the springs or wells of another are impaired.   
Martin v. City of Linden, 667 So. 2d 732, 739 (Ala. 1995) 

 
 

*Photo: Charles Seifried 



Alabama Groundwater Law is a 
“Hodge Podge” of: 

1. Reasonable Use 
2. Absolute Ownership 
3. Nuisance 



Adams v. Lang, 553 So. 2d 89 (Ala. 1989) 

• Court applied Reasonable Use doctrine, in name 
only, finding that, since water in the instant case 
was for beneficial use on the land, as opposed 
to incidental use to the land, the use was per se 
reasonable. The Adams rule, as it has come to 
be known, is that use of groundwater on 
overlying land is reasonable per se  

• Noteworthy is that the court did not “balance the 
uses” thereby making the rule tantamount to 
Absolute Ownership doctrine or the English Rule  



Martin v. City of Linden, 667 So. 2d 732 
(Ala. 1995) 

• Court affirmed the nominal reasonable use 
rule, but further stated that the withdrawal 
of groundwater for use on land not 
overlying the aquifer is unreasonable per 
se. 

• Interpreted “reasonable use” as a legal 
concept more akin to absolute ownership 
with an on-tract limitation.  
 



Henderson v. Wade Sand & Gravel, 388 
So. 2d 900 (Ala. 1980) 

• Alabama courts have limited the 
application of reasonable use to 
competing uses of water and have veered 
away from application of the reasonable 
use rule where land is harmed by 
groundwater use, relying instead on 
nuisance law. 



Adams v. Lang : Catfish Farming, Circuit Court of 
Tuscaloosa County,  No. CV-88-676 



Adams v. Lang : Summary 
• Adams and Armstrong, sued Lang, a nearby catfish pond owner, for 

damages related to the ongoing decreased flow of their wells due to Lang’s 
pumping. 

• Adams and Armstrong argued that Lang was liable for damages under the 
law of nuisance. Both the trial and final courts agreed that the law of 
nuisance was not applicable. 

• The court stated that the reasonable use rule enunciated by the court in  
Sloss-Sheffield Steel & Iron Co. v. Wilkes, 165 So. 764 (Ala. 1936) applied 
because the dispute involved a competitive use of groundwater or 
percolating water.  

• If the case involved water use that was only incidental to the use of the 
defendant’s land, then the law of nuisance would apply. However, the use 
involved in Adams is a proprietary use of water, rather than a proprietary 
use of the land, where the use of water might be only incidentally affected. 
Applying the rule of beneficial use, the court ruled that Lang was 
withdrawing water for the purpose of making a beneficial use (catfish 
farming) on his own land, from which the water was taken. 
 



Adams v. Lang : Summary 

• Since Lang’s use of the water was beneficial, he was not liable 
for any damages to Adams or Armstrong. The court did not 
consider how much water was used in determining that the use 
was beneficial. 

• The Adams rule, as it has come to be known, essentially is that 
beneficial use of groundwater on overlying land is reasonable 
per se. 

• The Adams rule creates, in essence, an absolute right to use 
groundwater on the overlying land, irrespective of the 
detriment caused to other groundwater users on their overlying 
land. 
 
 

 



Corpus Juris Secundum 
“In some states, the rule of common law followed in 
early decisions has given way to the doctrine of 
reasonable use limiting the right of a landowner to 
percolating water in his land to such an amount of water 
as may be necessary for some useful or beneficial 
purpose in connection with the land from which it is 
taken, not restricting his right to use the water for any 
useful purpose on his own land, and not restricting his 
right to use it elsewhere in absence of proof of injury to 
adjoining landowners….” 



*Photo: Charles Seifried 

Martin v. City of Linden : Water Supply, 
Montgomery Circuit Court, No. CV-91-1346  

Martin v. City of Linden, 667 So. 2d 732 (Ala. 1995) 



Martin v. City of Linden : Summary 

• The City of Linden’s principal water supply became 
contaminated by saltwater and consequently, the City 
purchased land adjacent to Judy Martin’s farm and proposed to 
drill a permanent well and divert and pipe away up to 500,000 
gallons per day back to Linden, 15 miles from the proposed 
well site. 

• Martin successfully sued the City over whether it could use the 
groundwater off the lands from which it is taken. 

• The court held that the proposed use of water was not 
permissible under the so-called reasonable use rule and the 
City did not have the right to transfer the water back to Linden. 
 



Proposed Riparian Relaxation 
 
1. Allow legal use of water for non-riparian farmers/users 
 
2. Riparian owners would still control access to water. Thus, the 
non-riparian may be required to pay a fee to the riparian owner for 
this access.  We assume the market will work.  
 
However , we must assure that the other part of the riparian 
doctrine – that down stream users must be protected - also be 
maintained. 
 
3. New non-riparian users would be the first to give up use of 
water during extreme hydrologic droughts. Water insurance would 
be made available (similar to current crop insurance) to protect 
their investment.  Models would be used to set actuarial.  
 
4. Limits would be placed on the total number of acres in a 
watershed for which non-riparian access would be allowed to (e.g. 
20% of watershed). 
 
 



Farm A 

Farm B Farm A has riparian 
access but Farm B does 
not. Most farms don’t have 
riparian access.  

Reservoir operators often have easements along the 
reservoirs so no farms have riparian rights 



Farm A 

Farm B Farm A might charge a one 
time or on-going fee in 
return for access for farm B  

 Reservoir operators would be allowed to set fee 
or sell water.  

Farm C 

Municipality 



The Southeast has also depleted groundwater in some locations, 
in part, because of Riparian restrictions on moving water.  



Farm A 

Relaxation of Riparian 
Access might also allow 
improved use of ground 
water  

Municipal Well 
Cone of 
Depression  

Farm B 



Farm A 

Relaxation of Riparian 
Access might also allow 
improved use of ground 
water  

Municipal Well 
Cone of 
Depression  

Farm B 
New Well 



Farm A 

Relaxation  might also allow 
improved use of ground 
water  

Municipal Well 
Cone of 
Depression  

Farm B 
New Well 

Farm B 
New Well 



SB367 in 2016 Legislative Session 

“[E]stablish and 
define water basins 
of the State…used 
for purposes of 
water resources 
planning and 
management under 
the Alabama Water 
Resources Act” 



March 15, 2016, Joint Legislative Committee 
on Water Policy and Management 

Senator Arthur Orr (R-Decatur) announced he was working on legislation to 
define the watersheds in Alabama. The Senate Transportation and Energy 
Committee discussed, amended, and carried over SB367 in committee. Senator 
Orr said he introduced the Bill to get the process moving on elements of a 
larger water policy plan for the state. 



Martin v. City of Linden : Policy Implications 

• First, the court confirmed the virtual absolute right to use 
groundwater on the overlying land, irrespective of the utility of 
the water use.  

• Second, the Martin decision emphatically made clear that there 
is no preference for municipalities under Alabama’s reasonable 
use rule.  

• Finally, the courts in the Adams and Martin cases failed to 
apply any balancing of uses traditionally considered under the 
reasonable use rule, thereby relegating “reasonable use” to a 
legal concept more akin to absolute ownership with an on-tract 
limitation. 
 
 



Moving Forward With Efficient Groundwater Policy 

• Clearly, the term “reasonable,” in Alabama groundwater law 
and policy, is a misnomer. 

• At the next available opportunity, Alabama courts need to 
clarify the “nominal” reasonable use rule for groundwater.  

• Additionally, the Martin case portends the policy and legal 
issues that municipalities may encounter where groundwater is 
pumped from a well site, transferred off of the land from 
which it is taken, and piped away for water supply. Is this an 
efficient use of water?  

• This “Alice in Groundwater Land” approach to groundwater 
law in Alabama suggests that a more comprehensive policy 
may be advantageous to the state.  
 

 



Major Points of Difference 
Common Law Riparianism 
• Reactive lawsuits 
• Decides commons policy on case-

by-case basis, lacks a check on 
objective overuse 

• Generalist judges 
• Decisions/precedents are multi-

factor fact bound approach which 
creates uncertainty 

• Water users cannot be sure their 
use will remain reasonable and 
will not be impaired by entry of 
others 

• Surface water only 

Regulated Riparianism 
• Proactive permits 
• Sets commons policy by statute 

and limit to sustainable use 
• Water agency experts 
• Standards for allocating water are 

specified in governing statute with 
typical record review 

• Water use is pursuant to 
quantified time-limited permits that 
subject to conditions and shortage 
plans 

• Integrates groundwater 





What is the Future of Alabama’s Groundwater 
Resources? Wise Management or as the Mad Hatter 

asked “Murdered by Time?” 
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